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DETAILED ACTION 

Information Disclosure Statement 

The information disclosure statement (IDS) submitted on 03/27/07 has been 
entered. The submission is in compliance with the provisions of 37 CFR 1 .97. 
Accordingly, the information disclosure statement is being considered by the examiner. 
Drawings 

The drawings are objected to under 37 CFR 1 .83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the "a compression 
textile" in claim 9 must be shown or the feature(s) canceled from the claim(s). No new 
matter should be entered. 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1.121(d). If the changes are not accepted by the examiner, 
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the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 

Response to Pre-Amendment 
Applicant's response to Pre-amendment filed on 04/26/07 is acknowledged. It is 
noted that claims 1-12 are pending in the application. 

Claim Rejections - 35 USC §112 
The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1 and 6 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

Regarding claim 1 in line 14, the phrase " such as " renders the claim indefinite 
because it is unclear whether the limitations following the phrase are part of the claimed 
invention. See MPEP § 2173.05(d). 

Regarding claim 1 in line 14, the phrase " and/or the like " renders the claim(s) 
indefinite because the claim(s) include(s) elements not actually disclosed (those 
encompassed by "or the like"), thereby rendering the scope of the claim(s) 
unascertainable. See MPEP § 2173.05(d). 

Claim 1 in lines 1-12 recites the limitation " the optical detection of the spatial 
shape of bodies and body parts " in lines 1-3; the limitation " the measurement space 
visible " in line 6; the limitation " its parts " in line 7; the limitation "measurement aid ' in line 
8; the limitation " the spatial position and marks of this part of the measurement aid 
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visible " in line 1 1 ; and the limitation " this information is used for supplementing the 
description of the spatial shape digitized incompletely because of the non-visible 
regions ". There is insufficient antecedent basis for this limitation in the claim. 

Claim 6 in line 3; the term "and/or" is alternative. 

Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 1-10 are rejected under 35 U.S.C. 101 because the claimed invention 
is directed to non-statutory subject matter. 

The claims are directed to a judicial exception; as such, pursuant to the Interim 
Guidelines on Patent Eligible Subject Matter (MPEP 2106), the claims must have either 
physical transformation and/or a useful, concrete and tangible result. Further, according 
MPEP 211\, begin with the broadest reasonable interpretation (BRI) of the claim in view 
of the specification consistent with the interpretation those skilled in the art would reach 
in the subject matter eligibility test (M OR T) for process claims of process flowchart. 
The claims fail to include transformation from one physical state to another. Although, 
the claims appear useful and concrete, there does not appear to be a tangible result 
claimed. The practical application of the claimed invention cannot be realized until the 
information is conveyed to the user. For the results to be tangible, it would need to 
output to a user, be displayed to a user, or stored for user in any tangible manner . 

Merely <e.g., illuminating, measuring/detecting; determining; calculating, 
determining geometrical information, and this information is used for supplementing, 
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identifying, selecting; or interpreting etc., for example, the feature " geometrical 
information having height, angle, circumference, curvature of the body parts that are not 
visible are determined from the measured spatial position of the visible part of the 
measuring aid; and information are used for the supplementary description of the spatial 
form that is incompletely digitized with the non-visible regions " as recite in claim 1> 
would not appear to be sufficient to constitute a tangible result, since the outcome of the 
< e.g., measuring/detecting; determining; calculating, determining geometrical 
information, and this information is used for supplementing identifying, selecting; or 
interpreting etc., for example, the feature " geometrical information having height, angle, 
circumference, curvature of the body parts that are not visible are determined from the 
measured spatial position of the visible part of the measuring aid; and information are 
used for the supplementary description of the spatial form that is incompletely digitized 
with the non-visible regions " as recite in claim 1> step has not been used in a disclosed 
the claim require that the method particularly transform a particular article. As such, the 
subject matter of the claims is not patent eligible. 

Method for the optical detection of the spatial shape of bodies are drawn to a 
judicial exception (abstract idea). For an abstract idea to be patentable, it needs to 
directed to a practical application or have useful, concrete and tangible result. The final 
determining geometrical information, and this information is used for supplementing 
step, while useful and concrete, does not appear tangible; i.e., merely determining 
geometrical information, and this information is used for supplementing step do not 
appear sufficient to constitute a practical result since it's not being used in a practical 
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application nor made available in such a manner that its usefulness in the disclosed 
practical application can be realized. As such, the claim is nonstatutory under 101 . 
Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

Claims 1 and 8 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Pusch et al (U.S. Patent No. 6,383,148 or DE 199 16 978 submitted by applicant) . 

Regarding claims 1-10; Pusch et al discloses a method for the optical detection 
of the spatial form of bodies and body parts with sections that in part are not visible, the 
method comprising: 

the optical detection of the spatial {i.e., the actual contour lines extending in 
three-dimensional space [col. 4 lines 12-14]) form of bodies and body parts {1 of figure 1 
and col.1 lines 52-56 and claim 1) with at least one 3D digitizer ( i.e., a digital camera 
such as CCD camera [A, B of figure 1 and col.6 lines 14-16]); at least one shape- 
retaining measuring aid {i.e., reference object [2 of figure 1] and a reference plane [r1 
of figure 1], and aid of the reference model [R of figure 2]) is fitted in a positively locking 
manner to the body parts (1 of figure 1 ) that are not visible (i.e., the rear side of the 
body part see figure 5) and measurable by the 3D digitizer ( A, D of figures 1-5) such 
as the measurement aids protrudes into the measuring space visible with the 3D 
digitizer (i.e., digital camera [A, D of figure 5] and col. 3 lines 52-62 and col. 4 lines 50- 
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59), wherein at least some points (K1a, K2a, K1b, K2b of figure 5) of body parts (1 of 
figures 1-5) located in the visible measurement space of the measurement aid is 
provided with markings (i.e., two markings [col.3 lines 52-67]) that can be evaluated by 
the 3D digitizer (A, D of figure 5) and wherein said markings (i.e., two markings [col.3 
lines 52-67]) are situated in a known spatial position (figures 1-5) with respect to the 
remaining parts of the measuring aid (col.3 lines 35 to col.3 lines 10 and col.4 line 50 to 
col. 5 Iine15); 

the spatial position and the markings of said part of the measuring aid that is 
visible to the 3D digitizer (A, D of figure 5) are determined together with the spatial form 
of the remaining visible body parts (1 of figures 1-5 and col.3 lines 12-35 and col.4 lines 
12-38); 

geometrical information having height, angle, circumference, curvature of the 
body parts (1 of figures 1-5) that are not visible (i.e., the rear side of the body part see 
figure 5) are determined from the measured spatial position of the visible part of the 
measuring aid ([col.4 lines 12-27 and col. 5 line 57 to col. 6 Iine15] for example, indicated 
to the determination of the actual contour lines running in 3D space including height, 
circumference, etc. of a body part [1 of figures 1-5] and wherein those body parts which 
are not visible to the camera [A, D of figure 5], such as the rear side of the body part are 
also determined to the reference model [R of figure 2]); and 

information are used for the supplementary description of the spatial (i.e., 
reference model [R of figure 2]) form that is incompletely digitized with the non-visible 
regions (col. 5 line 58 to col. 6 lines 15). See figures 1-5 
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Regarding claim 8; Pusch et al discloses the body part (1 of figure 1) to be 
digitized is a stump (col.4 lines 52-53) which is digitized together with the measurement 
aid (col.5 lines 18-29). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 
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1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 1 03(a). 

Claims 6-7 and 9-10 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Pusch et al (U.S. Patent No. 6,383,148 or DE 199 16 978 
submitted by applicant) in view of Massen (U.S. Patent No. 7,095,886). 

Regarding claims 6-7; Pusch et al discloses all of features of claimed invention 
except for the marked measurement aid is a molded ring mechanically adaptable to the 
approximately cylindrical body part to be digitized by deformation and/or by changing 
the diameter, wherein the marked molded ring is at least partly made of a semiplastic 
material. It would have been obvious to one having ordinary skill in the art at the time 
the invention was made to combine method of Pusch et al with the marked 
measurement aid is a molded ring mechanically adaptable to the approximately 
cylindrical body part to be digitized by deformation and/or by changing the diameter, 
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wherein the marked molded ring is at least partly made of a semiplastic material, since it 
has been held to be within the general skill of a worker in the art to select a known 
material on the basis of its suitability for the intended use as a matter of obvious design 
choice. In re Leshin, 125 USPQ 416. 

Regarding claims 9-10; Pusch et al discloses all of features of claimed invention 
except for the body to be digitized or the body part to be digitized is clothed with an 
elastic or with a compression textile, tightly fitting cover which reveals marks to be 
evaluated by photogrammetry. However, Massen teaches that it is known in the art to 
provide the body (10 of figure 1) to be digitized or the body part to be digitized is clothed 
with an elastic or with a compression textile, tightly fitting cover which reveals marks 
(i.e., a marked tight-fitting envelope [40 of figure 1]) to be evaluated by photogrammetry 
(col . 1 lines 13-25 and 43-54). It would have been obvious to one having ordinary skill in 
the art at the time the invention was made to combine method of Pusch et al with the 
body to be digitized or the body part to be digitized is clothed with an elastic or with a 
compression textile, tightly fitting cover which reveals marks to be evaluated by 
photogrammetry. As taught by Massen for the purpose of determining image recordings 
from which the 3D shape of an object with involves only routine skill in the art. 

Allowable Subject Matter 
Claims 2-5 objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations 
of the base claim and any intervening claims. 
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The prior art of record, taken alone or in combination, fails discloses or render 
obvious method of optical detection of spatial shape of body parts comprising all the 
specific elements with the specific combination including of the measurement aid is 
made of a rigid material which is fixed at the non-visible body region such that the 
spatial position of this body region can be calculated from the 3D digitization of the 
marked part of the measurement aid protruding into the measurement space in set forth 
limitation of claim 2. 

The prior art of record, taken alone or in combination, fails discloses or render 
obvious method of optical detection of spatial shape of body parts comprising all the 
specific elements with the specific combination including of the marked measurement 
aid is cuff-like and reaches around the visible and non-visible parts of an approximately 
cylindrical, only partly visible body part, wherein the circumference of the measurement 
aid is adjusted such via a marked belt that it closely rests against the approximately 
cylindrical body, and the position of the marked belt is chosen such that it protrudes into 
the visible measurement space; and from the common 3D digitization of the body part, 
the measurement aid and the marked belt the circumference of the body part at the 
point of the measurement aid is determined in set forth limitation of claim 5. 

Claims 11-12 are allowed the prior art of record in the application with 
reason to set forth in claim 2. 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Massen (7446884); Massen (7298889); Massen (7209586); 
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Weinshall et al (6993179); Ellis (6549289); Glennie et al (5800364); Massen et al 
(5604817); Huberty (5457325). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Sang Nguyen whose telephone number is (571) 272- 
2425. The examiner can normally be reached on 9:30 am to 7:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tarifur Chowdhury can be reached on (571) 272-2800 ext. 86. The fax 
phone number for the organization where this application or proceeding is assigned is 
571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



April 24, 2010 
/SN/ 



/Sang Nguyen/ 
Primary Examiner, Art Unit 2886 
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